


permit the jury to take with them and use
in their deliberations any exhibit where
the circumstances call for it, observing the
proper precaution of instructing the jury
in the nature of the use which they shall
make of the exhibit.”

To increase the chances of obtaining a
stipulation, or having the court allow the
demonstrative exhibit to go to the jury in
the absence of the stipulation, consider
making the exhibit even-handed, and in-
disputably accurate.

A. Casts of Characters

Tables listing the people involved in the
incident underlying the suit are particu-
larly helpful when there are many people
involved, and where two or more of them
have similar names. But these tables can
include much more than witnesses’ names,
and current titles and employers. Con-
sider including other helpful facts which
aid recall, and give the person a place in
the litigation:

* Brief biographies (e.g., inventor of the
O-ring; Board-certified Ophthalmolo-
gist)

» Role in the case (e.g., first physician to
examine Mr. Jones)

« Contact(s) with other parties involved
(e.g. former employee of ABC Corp.)

» Picture of the witness (especially in
long cases with numerous witnesses)

B. Glossaries

Itgoes without saying thattechnical terms
commonly used in fields of specialty are
lost on jurors with no prior exposure to
them. It is simply unreasonable to expect
jurors to just pick these terms up through
the testimony without some help. This is
particularly so when similar abbreviations
and acronyms are used to denote signifi-

cantly different concepts. In creating a

glossary, consider a few options:

* Ifpossible, keep the glossary on a single
page. Blowing up a single page is easier
to read and use, and less distracting to
others, particularly if the glossary is
given to jurors for use during the evi-
dence.

s Consider grouping abbreviations to-
gether, at the top of the glossary, or in
a separate glossary. As the meaning of
the words underlying abbreviations are
committed to memory, the abbreviations
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should be easy to find and use. For in-
stance, the abbreviation “DBM,” in the
context of spine surgery, refers to Dem-
ineralized Bone Matrix. Only after the
terms “Demineralized” and “Bone Ma-
trix” are understood does the abbrevia-
tion have any significance. But once
understood, the abbreviation should not
be lost among a long list of other simi-
lar ferms. Putting “DBM” in a separate
group among “BMP” “CaP” and
“uDBM?” allows for a quicker compari-
son of the abbreviations.

» Do not limit glossaries to definitions
and abbreviations. Consider using them
to group things together in classes. For
instance, in a product identification
case, consider using a glossary to jux-
tapose trade names with generic names
for products, or to group products of
similar characteristics, compositions, or
by manufacturer.

C. Tutorials
In complicated or highly technical mat-

ters, consider giving a tutorial before the
substantive testimony. Where the case is
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to be tried to a judge or arbitrator, a tuto-
rial given weeks or months before trial can
save time and effort in motion practice
that would otherwise have to be devoted
to teaching the technology or other com-
plexities of the case. In a long trial, tutori-
als are also advisable before the evidence
is taken, even if the teacher of the tutorial
1ssomeone who ultimately testifies. Learn-
ing the basic technology early on helps
put the rest of the evidence in context,
particularly if the expert who would oth-
erwise give the tutorial is not going to
testify until late in your case.

Beware. Despite agreeing that the pre-
trial tutorials are to be educational only,
both sides will obviously consider a pre-
trial tutorial as the first opportunity to
argue the case. Simply be prepared to do
so in an otherwise educational way.

D. Timelines

With multiple parties in a case, witnesses
taken out of order, and long proceedings
interrupted by holidays and other delays,
jurors bear a difficult burden in trying to
synthesize the evidence into a cohesive,
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